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SUBCOMMITTEE ON WATER RIGHTS d o  > 
Minutes of August 12, 1977, Meeting 

The meeting was called to order at 9 :00 A.M. The following 
members were present: Senators Galt, Bergren, Boylan, Turnage, 
Representatives Scully, Day, Ramirez, and Roth. The following 
other persons were present: Robert Person, Director of 
Research for the Legislative Council; Willa Hall, League of Women 
Voters; John H. Morrison, Montana Water Development Association; 
Duke Gilbert; Ronald F. Waterman, ~urlington Northern; Ronald 3. 
Guse, L. Ralph Saunders, Rhett Hurless, and Laurence Siroky, Depa-rt- 
ment of Natural Resources and Conservation; Jennie Lind, Western 
Environment Trade Association; John Delano, Montana  ailr road 
Association; Steve Williams, Anaconda Company; Chuck Parrett, 
Morrison-Maierle, Inc.; John Bel'l, Hubert G. White and Robert E. 
Miller, Montana Water Development Association; and Louise R. Galt. 

Professor Frank Trelease then presented a seminar on Water Law 
for the committee. 

Trelease: 
of another 
without, a 

Start out with the idea that water is a resource. Think 
resource. It is a resource that you can't get along 
very precious resource -- one that we want to make sure 

is put to its highest and best use. I think it is a pretty essential 
precious resource. I couldn't live without it; I'd make a poor fish. 
This resource is called land. 

How do we treat our land resource? We give it out as property. We 
square off identifiable parcels of it, put fences around it and 
give it to people. You do the best you can for number one with 
that land. All of his neighbors are working for themselves in the 
same way, and every piece of property owned in Montana is doing this. 
Everybody's self-interest is called into play and we don't ask 
Willie to make sacrifices for the public good or do this because it's 
good for the state. You add all these goods up and you come out 
with what you might call the optimum use. Close enough anyway. 

If you think of land then as a resource which is available for use, 
and which we are going to give property rights to so that people 
can use them and can produce wealth with them, and the theory that 
we are going to get the best optimum use for society in this fashion. 
We are going to find that there are different uses for the same 
land, and how are we going to make sure that it is the best use. How 
do we know that Willie is going to make the best use of it. 

We? don't real-ly try to control that too much. But we do happen to 
have some variations on it. We mqy have new and better uses. If 
this piece of land is near a city, let's say, maybe its best use is 
for a farm, 111aybe ~ t s  h p s t  use IS r o r  suhcllv~sion, maybe lts Dest use 
is for a factory site. How do we decide that? Do wt have a land 
bureaucrat or a land commission or something tn decide what is the 
best thing to do with the land? What we do is let people do what 
comes naturally. You do have a subdivider who thinks that he could 
make more from a piece of land than a farmer makes. But across from 

him is an industrialist. He is looking for a factory site. He is 
going to say that that is a pretty nice factory site. It is near town, 
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n e a r  a  r a i l r o a d ,  etc. H o w  do  we d e c i d e  t h e n  what i s  t h e  b e s t  u s e  
o f  t h a t  l a n d ?  

W e  g e t  t h e  p a r t i e s  around t h e  t a b l e ,  and we s t a r t  b i d d i n g .  The 
fa rmer  knows how much he  can  make o f f  t h a t  a s  a  farm. Someone o f f e r s  
him more money t h a n  t h i s  l a n d  i s  worth t o  him a s  a  farm. H e  i s  g o i n g  
t o  s e e  who o f f e r s  him more, t h e  s u b d i v i d e r  o r  t h e  i n d u s t r i a l i s t .  
I f  it i s  h i g h e r  t h a n  h i s  m e n t a l  p i l e  of what he knows h e  can  u s e  
t h e  l a n d  f o r  a s  a  farm,  he  i s  go ing  t o  g r a b  t h e  b i g g e s t  p i l e  and 
re t i re  t o  Phoenix.  The l a n d  w i l l  move t o  i t s  h i g h e s t  and b e s t  u s e .  
We know it i s  t h e  h i g h e s t  and t h e  b e s t  u s e  because  t h e  guy can pay 
f o r  it. W e  know it i s  b e t t e r  t h a n  t h e  farm u s e  because  t h e  farmex 
i s  w i l l i n g  t o  sel l  o u t .  

We p r o v i d e  t h e n  t h a t  when w e  want t o  make s u r e  t h a t  t h e  l a n d  p r o p e r t y  
r i g h t s  move t o  t h e  h i g h e s t  and  b e s t  u s e ,  w e  make them f i r m  and f i x e d .  
Tha t  f a rmer  w o u l d n ' t  have  a n y t h i n g  t o  s e l l  i f  he d i d n ' t  have  a  
t i t l e .  H e  h a s  a  f i r m  t i t l e  t o  h i s  l a n d .  I t  r u n s  t o  him and h i s  
h e i r s  f o r e v e r ,  a c c o r d i n g  t o  t h e  o l d  i n s c r i p t i o n  on t h e  deed.  T h a t  
d o e s n ' t  mean t h a t  it i s  g o i n g  t o  s t a y  a s  a  farm f o r e v e r .  W e  g i v e  
him a  f i r m ,  s e c u r e  p r o p e r t y  r i g h t ,  b u t  one t h a t  i s  a l s o  t r a n s f e r a b l e .  
On t h e  o t h e r  hand,  w e  may f i n d  t h a t  t h e r e  a r e  some p e o p l e  who 
c o u l d g e t  hurt by t h i s  d e a l .  A s  I s a i d  t h i s  i s  n e a r  t h e  c i t y .  I t  
may be  n e a r  your  b e a u t i f u l  r e s i d e n c e  i n  t h e  c i t y .  I f  t h e y  p u t  a  
f a c t o r y  n e x t  t o  your r e s i d e n c e ,  it would d e p r e c i a t e  your  p r o p e r t y  
and you would n o t  be g e t t i n g  any money f o r  it. There  would b e  a  
s p i l l o v e r  e f f e c t  on m e .  A f e l l o w  who i s  n o t  a  p a r t y  t o  t h i s  d e a l  
between a  f a r m e r  and an  i n d u s t r i a l i s t  c o u l d  g e t  h u r t  by t h i s  d e a l .  
To p r o t e c t  him, t h e n ,  w e  p a s s  zoning laws.  W e  s a y  t h a t  t h e  b e s t  u s e  
of  t h i s  l a n d  w i l l  be  f o r  r e s i d e n t i a l  purposes .  W e  a r e  g o i n g  t o  
zone t h i s  d i s t r i c t  R-1 .  T h i s  means t h a t  t h e  i n d u s t r i a l i s t  i s  now 
pushed o u t  of  t h e  market  and w e  a r e  go ing  t o  p r e v e n t  s a l e s  t o  him. 
W e  c o u l d  s t i l l  l e t  t h e  fa rmer  s e l l  t o  t h e  r e a l  e s t a t e  man i f  he i s  
go ing  t o  d e v e l o p  it i n t o  a  r e s i d e n t i a l  a r e a  o f  t h e  R - 1  c l a s s i f i c a t i o n .  

There  are g o i n g  t o  b e  s i t u a t i o n s  t h e n  when we a r e  go ing  t o  c o n t r o l  
what u s e s  can  b e  made. Again,  t h i n k  l a n d .  W e  c a n  c o n t r o l  w a t e r  
i n  t h e s e  same ways. When it i s  d e s i r a b l e ,  when o t h e r  p e o p l e  a r e  
g o i n g  t o  b e  a f f e c t e d  by u s e s  b e i n g  made o f  it. 

Fur thermore ,  t h e r e  a r e  g o i n g  t o  be  some s i t u a t i o n s  when w e  want t h e  
p u b l i c  i n  on t h i s  and what do  w e  d o  w i t h  l and?  Suppose t h a t  w e  need 
t h e  l a n d  f o r  a  p u b l i c  purpose .  W e  need t o  b u i l d  a n o t h e r  s c h o o l .  
Normally, w e  t r y  t o  buy t h e  l a n d  b u t  t h e  farmer  w o n ' t  s e l l .  W e  
g e t  a  condemnation s u i t  and under  t h e  power o f  eminent  domain w e  
f o r c e  a  s a l e  a t  what i s  f i x e d  a s  a f a i r  market  p r i c e .  

So it i s  w i t h  wa te r .  When w e  a s k  someone t o  g i v e  up w a t e r  f o r  a 
p u b l i c  purpose., no rmal ly  w e  would pay him f o r  it. 

I s a y  it is  s imple .  The c o n c e p t  is  s imple .  The a p p l i c a t i o n  may 
b e  tough.  

One o f  t h e  b i g g e s t  problems -- I was g iven  a  l i s t  of  problems 
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i a s t  n i g h t  which I l e f t  home -- i s  t h e  problem of  a d j u d i c a t i o n .  
What a r e  you t r y i n g  t o  d o  w i t h  t h i s ?  You a r e  t r y i n g  t o  t r e a t  y o u r  
w a t e r  l i k e  l a n d .  You've g o t  a  p i e c e  o f  l a n d .  You want  t o  se l l  it. 
You g o  down t o  t h e  C o u r t h o u s e  and you f i n d  a  d e e d ,  r e c o r d  o f  a  d e e d ,  
r e c o r d  o f  U . S .  l a n d  p a t e n t s  and p a r t i c u l a r  l a n d  d e s c r i p t i o n s  f rom 
which you can  i d e n t i f y  t h a t  l a n d  t o  t h e  f i n e s t  p o s s i b l e  l i n e  be-  
tween it  and t h e  n e i g h b o r i n g  l a n d .  You c o u l d  measure  i t s  q u a n t i t y  
and you can, by s t u d y i n g  t h e  r e c o r d s ,  d e t e r m i n e  who owns t h e  l a n d ,  
and e x a c t l y  what  i s  owned and e x a c t l y  what t h e  s t a t u s  o f  t h e  t i t l e  is.  

Now suppose  t h a t  you want  t o  t r a n s f e r  w a t e r .  What have  you g o t  t o  
s e l l ?  I t h i n k  i n  Montana t h e r e  a r e  v e r y ,  v e r y  few w a t e r  r i g h t s '  
t h a t  you w o u l d n ' t  be gambl ing  on .  I f  you are  a s k i n g  t h e  b u y e r  t o  
gamble,  h e  i s  g o i n g  t o  d i s c o u n t  t h e  v a l u e  o f  t h a t .  So  t h a t  r i g h t  
from t h e  v e r y  s t a r t ,  i f  you d o n ' t  have  good w a t e r  r i g h t  r e c o r d s ,  
he d o e s n ' t  knowwhat You have  t o  se l l  or what  y o u ' v e  g o t ,  you d o n ' t  
know how v a l u a b l e  it i s ,  and t c  t h e  e x t e n t  t h a t  i t  i s  p o s s i b l y  
r i s k y ,  t h e n  you are l o s i n g  a  good p a r t  o f  i t s  v a l u e .  You may have  
t h e  b e s t  water r i g h t  i n  t h e  w o r l d ,  b u t  i f  you d o n ' t  know it and 
i f  you c a n ' t  p r o v e  it t o  your  b u y e r ,  you d o n ' t  have  v e r y  much. 
T h i s  i s  r e g a r d l e s s  o f  w h e t h e r  you a r e  s e l l i n g  t h e  water w i t h  t h e  
l a n d  o r  w h e t h e r  w e  a r e  t a l k i n g  a b o u t  one  o f  t h e s e  o t h e r  t r a n s f e r s  
on which w e  w i l l  have  more t o  s a y  l a t e r .  

There  i s  o n e  need  f o r  a d j u d i c a t i o n  and  t h a t  i s  t o  make s u r e  t h a t  w e  
can i d e n t i f y  o u r  p r o p e r t y .  

There  a r e  c o n s i d e r a b l e  o t h e r  a d v a n t a g e s .  I f  you know what  your  
1 w a t e r  r i g h t s  a re ,  you a v o i d  a l o t  o f  l i t i g a t i o n .  I f  you are g o i n g  

t o  go  a l o n g  as  t h e  s i t u a t i o n  h a s  been d e s c r i ~ e d  t o  m e ,  where t h e r e  
) a r e  s i m p l y  no r e c o r d s  o f  w a t e r  r i g h t s  and p e o p l e  have  been  u s i n g  

w a t e r  r i g h t s  i n  a p a r t i c u l a r  way, t h e r e  i s  a  change  i n  t h e  p a t t e r n  
o r  an argument  as  t o  w h e t h e r  o r  n o t  t h e y  are d o i n g  it i n  t h e  r i g h t  
way, w h a t ' s  y o u r  r e c o u r s e ?  You have n o t h i n g  b u t  a  l a w s u i t .  Law- 
s u i t s  a r e  e x p e n s i v e .  I ' m  i n  t h e  b u s i n e s s  o f  t r a i n i n g  l a w y e r s  and 
you would t h i n k  I would b e  i n  f a v o r  o f  l i t i g a t i o n ,  b u t  r e a l l y  
t h e  b e s t  l a w s  are t h o s e  t h a t  need  t h e  l e a s t  e n f o r c e m e n t .  W e  have  
law c o u r t s  m o s t l y  f o r  f i r e - f i g h t i n g  p u r p o s e s .  N i n e t y  p e r c e n t  of  
law i s  l i k e  t h e  rest  o f  t h e  i c e b e r g .  I t ' s  t h e r e  b u t  you never  see 
it. 

You w r i t e  a check .  What ' s  t h i s  mean. T h i s  means t h a t  t h e  bank h a s  
some of y o u r  money. You w r i t e  a  l e t t e r  t o  t h e  bank t e l l . i n g  it t o  
pay somebody else.  Why? Because you owe t h a t  somebody e l s e .  Why? 
Because t h e  l a w  says t h a t  i f  you i n c u r  a d e b t  f o r  something  h e  d i d  
f o r  you o r  s o l d  you,  you must  pay.  H e  c o u l d  s u e  you b u t  you d o n ' t  
w a i t  t o  g e t  sued  f o r  t h e  g r o c e r y  b i l l  and t h e  g a s  b i l l ,  e t c . ,  e v e r y  
month; you pay your  b i l l s  b e c a u s e  t h e  l a w  s a y s  y o u ' v e  g o t  t o .  You 
pay your  b i l l s  by w r i t i n g  a  check .  The bank p a y s  t h e  check  b e c a u s e  
i t ' s  g o t  y o u r  money and t h e  law s a y s  i t ' s  g o t  t o  pay y o u r  money t o  
whomever you d i r e c t  it t o  by w r i t i n g  your  check .  A l l  o f  t h i s  law 
g o e s  on a s  t h e  f o u n d a t i o n  o f  o u r  c o n t r a c t s ,  o u r  r e g u l a r  d a i l y  
t r a n s a c t i o n s ;  it i s  t h e  b a s i s  of  o u r  economic l i f e .  The e a s i e r  and 



smoother  t h e  machine works,  t h e  b e t t e r  o f f  w e  are. Good laws a r e  
laws t h a t  o p e r a t e  smoothly w i t h o u t  a l o t  of  l a w s u i t s .  A l a w s u i t  i s  j 
a  f i r e .  Something went  wrong w i t h  t h e  sys tem s o  w e  have  t o  r i n g  t h e  
b e l l s  and t h e  s i r e n s  and g o  t o  a  l o t  o f  t r o u b l e  and expense  t o  s e t t l e  
t h i s  s i t u a t i o n  and g e t  t h i n g s  t o  o p e r a t e  smoothly a g a i n .  

If you have  g o t  good w a t e r  r i g h t s  and good w a t e r  r i g h t  r e c o r d s ,  t h e n  
you s t a r t  t o  g e t  s q u a b b l e s  a b o u t  t h e  n e i g h b o r s ,  you d o n ' t  r u s h  t o  
c o u r t ,  h i r e  l awyers .  You look  a t  t h e  r e c o r d s .  I t  i s  c l e a r  o r  
ough t  t o  b e  c l e a r  on t h e  r e c o r d  who h a s  t h e  w a t e r  r i g h t ,  who g e t s  
t h e  w a t e r  under  t h e s e  c i r c u m s t a n c e s  and what t h e  answer o u g h t  t o  be. 
There  a r e  l o t s  of a d v a n t a g e s  t o  a n  a d j u d i c a t i o n  of  t h i s  f a s h i o n .  

I ' m  n o t  t e l l i n g  you a n y t h i n g  t h a t  you d o n ' t  know, I g u e s s ,  and I am 
a l r e a d y  d o i n g  something t h a t  I d i d n ' t  i n t e n d  t o  do and t h a t  i s  t o  
l e c t u r e .  I c a n ' t  l e c t u r e  a l l  day, I ' m  do ing  a l l  t h e  t a l k i n g .  I 
s h o u l d n ' t  be  because  I d o n ' t  know what you want t o  l i s t e n  to .  On 
t h i s  s u b j e c t  on a d j u d i c a t i o n  you 've  g o t  some e x p e r i e n c e .  You've 
had t h e s e  c o u r t  l a w s u i t s .  I t h i n k  t h a t  most o f  you know t h a t  t h o s e  
d o n ' t  work o u t  t o o  w e l l .  A 1  S t o n e  h a s  been h e r e  b e f o r e  and A 1  
h a s  been b e a t i n g  t h a t  drum f o r  a long t i m e .  You've made an  a t t e m p t  
a t  t h i s  i n  t h e  1973 a c t  and t h i n g s  seem t o  be  working s l o w l y .  Is 
t h a t  a b o u t  r i g h t ?  

Rep. S c u l l y :  Could you compare f o r  u s  t h e  d i f f e r e n t  methods t h a t  
have been used i n  t h e  o t h e r  s t a t e s  t o  a r r i v e  a t  a d j u d i c a t i o n  p r o c e s s ?  

T r e l e a s e :  S t a r t  w i t h  Colorado.  Colorado s t a r t e d  way back i n  1879 .  
1 

They d i v i d e d  t h e i r  r i v e r s  i n t o  b a s i n s  and t h e n  t h e  b a s i n s  i n t o  
d i s t r i c t s .  I n  e v e r y  d i s t r i c t  t h e y  s e t  o u t  t o  have a l a w s u i t  which 
was n o t  r e a l l y  a  l a w s u i t  b u t  it was a  j u d i c i a l  p r o c e e d i n g  i n  which 
everybody came i n  and it was a  l a w s u i t  i n  which w e  were t r y i n g  t o  
g e t  e v e r y t h i n g  on r e c o r d .  Your c l a i m  is  d e c i d e d  s o r t  o f  a g a i n s t  
t h e  wor ld .  The a t t e m p t  was t o  compare e v e r y  c l a i m  a g a i n s t  e v e r y  
o t h e r  c l a i m  t o  make a r e c o r d  o f  t h o s e  c l a i m s  and t h e i r  r e l a t i o n s h i p  
t o  one  a n o t h e r .  

Have w e  g o t  everybody t h a t  o u g h t  t o  be?  Have w e  g o t  a l l  t h e  w a t e r  
u s e r s ?  W e l l ,  t h e y  evo lved  a  p r o c e d u r e  f o r  p u b l i c a t i o n .  Again,  i t ' s  
l i k e  l a n d .  You know you can q u i e t  t i t l e  your  l a n d  even though you 
c a n ' t  f i n d  everybody who may have  a c l a i m  t o  it. Some p e o p l e  may 
be  dead ,  gone,  maybe t h e y  a r e  l i v i n g  o u t s i d e  t h e  s t a t e .  You j u s t  
d o n ' t  know where t h e y  a r e .  So you s e r v e  them by p u b l i c a t i o n  and you 
t e l l  them t h a t  i f  t h e y  have any c l a i m s  t o  come i n  and p r e s e n t  them. 
You g i v e  them t h e  b e s t  p o s s i b l e  n o t i c e  b u t  i f  t h e y  d o n ' t  g e t  n o t i c e ,  
t h a t  i s  t o o  bad. You have  t o  s a c r i f i c e  something.  I f  you d i d n ' t  
s a c r i f i c e  them, t h e n  everybody e l s e  would n o t  accompl ish  t h e i r  
o b j e c t i v e  which i s  t o  g e t  t h i s  f i r m  t i t l e .  

So t h e  Colorado sys tem n o t  o n l y  gave n o t i c e  t o  eve ry  w a t e r  u s e r  t h a t  
t h e y  c o u l d  f i n d  and s e r v e  b u t  t h e y  gave p u b l i c  n o t i c e  and exc luded  
anyone who d i d n ' t  show up and f i l e  h i s  c l a i m .  I 



T h i s  w a s  r e a l l y  p r e t t y  good e x c e p t  t h a t  you were d o i n g  r i v e r s  by 
p i e c e s .  So  t h e y  deve loped  a  scheme f o r  p u t t i n g  t h e  p i e c e s  t o g e t h e r  
and I migh t  g e t  my r i g h t  a d j u d i c a t e d  i n  t h i s  s e c t i o n  a l o n g  w i t h  Bob, 
b u t  t h e n  John  l i v e s  i n  t h e  n e x t  s e c t i o n  o f  t h e  r i v e r .  When h i s  r i g h t  
g o t  a d j u d i c a t e d  w e  would have  a  p e r i o d  o f  t ime  i n  which t o  go  up  
and c l a i m  t h a t  he  g o t  t o o  e a r l y  a  r i g h t  and w e  c o u l d  o b j e c t  t o  t h a t  
c l a im.  So t h e y  had v a r i o u s  methods of c o o r d i n a t i n g  t h e s e  t h i n g s .  

It w a s n ' t  t o o  bad a  sys tem e x c e p t  t h a t  it was s o r t  o f  a  l a w s u i t  b a s i s ,  
and it was done by l awyers  i n  c o u r t .  Co lo rado  a t  t h e  same t i m e  
developed a n  a d m i n i s t r a t i v e  sys tem f o r  d i s t r i b u t i n g  w a t e r .  Once 
t h e  c o u r t  had a d j u d i c a t e d  t h e s e  t h i n g s ,  t h e  c o u r t  d i d n ' t  e n f o r c e  
t h i s  d e c r e e  a t  a l l  a s  i s  done i n  Montana. They se t  it up a s  a  . 
s t a t e  e n g i n e e r  and he had w a t e r  commiss ioners  t h a t  would g o  o u t  
and e n f o r c e  t h e s e  d e c r e e s .  The w a t e r  commissioner  worked f o r  a  
b u r e a u c r a t  n o t  a  judge. 

T h e e n g i n e e r  had a n  a s s i s t a n t  named Elwood Mead. Wyoming was a b o u t  
t o  become a  new s t a t e .  Wyoming h i r e d  Elwood Mead from Colorado 
and he  came up t o  Wyoming and became t h e  t e r r i t o r i a l  e n g i n e e r .  H e  
s a i d  t h a t  i n  Colorado t h e y  were t r y i n g  t o  f i n d  o u t  how much w a t e r  
eve ryone  had and t h e y  w e r e  t r y i n g  it l i k e  a  l a w s u i t .  They s a y  t o  a  
f a rmer ,  "How much l a n d  do you i r r i g a t e ? "  H e  s a y s ,  " I ' m  i r r i g a t i n g  
160 a c r e s ,  a q u a r t e r  s e c t i o n . "  "How much w a t e r  a r e  you u s i n g ? "  
"Well ,  I ' m  u s i n g  1 0  c u b i c  f e e t  p e r  second."  They p u t  a n o t h e r  f e l l o w  
on t h e  s t a n d  and he s a y s ,  "Wel l ,  you know t h a t  f i r s t  guy ,  J o n e s ,  
he s a y s  t h a t  he i s  i r r i g a t i n g  t h a t  whole s e c t i o n  b u t  t h e r e  i s  a  h i l l  
i n  t h e  midd le  o f  it, t h e r e  is  a  swamp on t h e  o t h e r  end o f  i t ,  and I 
d o n ' t  t h i n k  h e ' s  g o t  100 a c r e s  under  i r r i g a t i o n  t h e r e .  H e  s a y s  t h a t  
h e  is using 1 0  c u b i c  f e e t  p e r  second.  T h a t  d i t c h  is a l l  c logged  and 
i t ' s  g o t  a na r row s p o t  and I d o n ' t  t h i n k  you c o u l d  run  two c u b i c  
f e e t  p e r  second."  "Now, t h e r e  i s  t h e  e v i d e n c e ,  Judge ;  what i s  your  
answer?" They l e a v e  t h i s  up t o  t h e  judge and what can  a  judge do? 
El& W d  s a i d  h e  was a n  e n g i n e e r  and t h a t  i f  h e  wanted t o  know 
how much l a n d  i s  i r r i g a t e d ,  h e  c o u l d  go o u t  t h e r e  and measure  it 
down t o  a h u n d r e d t h  o f  a n  a c r e .  I f  h e  wanted t o  know how much w a t e r  
was i n  t h e  d i t c h ,  he  d i d n ' t  need t o  l i s t e n  t o  p e o p l e  l i e  a b o u t  i t ,  
he cou ld  measure and t e l l  you w i t h i n  two o r  t h r e e  p e r c e n t  how much 
w a t e r  i n  c u b i c  f e e t  p e r  second i s  i n  t h e r e .  H e  p e r s u a d e d  Wyoming 
t o  go i n t o  a  d i f f e r e n t  sys tem which was t o  a d m i n i s t r a t i v e l y  se t  e x -  
p e r t s  t o  w o r k  t o  measure t h e  s t r e a m ,  t h e  l a n d ,  and make i n i t i a l  
d e t e r m i n a t i o n  o f  how much w a t e r  i s  b e i n g  used by e a c h  p e r s o n ,  e tc .  
I n  Colorado t h e y  c la imed  t h a t  t h e r e  was a  d i f f e r e n t  d u t y  o f  w a t e r  
f o r  d i f f e r e n t  c r o p s  o r  f o r  d i f f e r e n t  t y p e s  o f  l a n d .  I n  o t h e r  words,  
even assuming t h a t  you had a  hundred a c r e s  f o r  everybody you migh t  
g e t  d i f f e r e n t  amounts o f  w a t e r  f o r  t h i s  guy b e c a u s e  h i s  s o i l  i s  
sandy whereas  t h i s  f e l l o w  had a loam so i l  and t h i s  f e l l o w  used h i s  
l a n d  f o r  c e r t a i n  k i n d s  o f  c r o p s  t h a t  d i d n ' t  t a k e  a s  much and so on.  
Elwood s a i d  t h a t  one c u b i c  f o o t  p e r  70 a c r e s  would be j u s t  r i g h t  
f o r  most i r r i g a t e d  hay land  i n  Wyoming. Everybody g e t s  t h e  same 
d e f i n i t e  amount 'of  w a t e r .  

They set a b o u t  g o i n g  around t h e  s t a t e  such  a s  Montana i s  d o i n g  now. 
They a d j u d i c a t e d  t h e  L i t t l e  Laramie f i r s t  i n  1892;  t h e y  f i n i s h e d  of f  
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i n  t h e  Big Horn b a s i n  i n  1922. So it t o o k  them 30 y e a r s  t o  g e t  a l l  
of  t h e  s t a t e  a d j u d i c a t e d .  T h i s  a d j u d i c a t i o n  was supposed t o  happen 
o n l y  once.  A f t e r  t h a t  t h i s  was t o  g e t  t h e  r i g h t s  t h a t  e x i s t e d  
b e f o r e  1890. Any r i g h t s  t o  come i n t o  e x i s t e n c e  s i n c e  t h e n w e r e  under  
t h e  p e r m i t  sys tem such  a s  you have.  When a  f e l l o w  had comple ted  
t h e  works under  a  p e r m i t ,  a p p l i e d  t h e  w a t e r  t o  a  b e n e f i c i a l  u s e ,  
he asked  f o r  a  c e r t i f i c a t e  and you gave him a  l i t t l e  a d j u d i c a t i o n  
of h i s  r i g h t  o n l y  and you j u s t  added t h a t  t o  t h e  bot tom o f  t h e  l i s t  
of p r i o r i t i e s  t h a t  had been de te rmined  i n  t h e  b i g  p r o c e e d i n g s .  

Tha t  i s  a  much more s e n s i b l e  sys tem I would s a y  a s  a  t h e o r e t i c a l  
p r o f e s s o r .  I would g u e s s  a s  a  g e n e r a l i t y  t h a t  w a t e r  i s  b e t t e r  
a d m i n i s t r a t e d  i n  Colorado t h a n  Wyoming. Why? W e l l ,  i t  is  a l i t t l e  
ha rd  t o  e x p l a i n .  I t h i n k  it is  a  q u e s t i o n  of  money. One r e a s o n  why 
it took  Wyoming s o  l o n g  t o  g e t  t h e s e  a d j u d i c a t i o n s  was t h e  money 
end o f  it. The S t a t e  E n g i n e e r ,  t h e  board  o f  c o n t r o l  -- a f i v e -  
man board  headed by t h e  S t a t e  Eng inee r .  H e  n e v e r  had q u i t e  enough 
money t o  r e a l l y  g o  o u t  and make t h e s e  s u r v e y s  t h a t  h e  was supposed 
t o  make. H e  found o u t  he  had t o  r e l y  on what he  was t o l d  and r e l y  
on t h e  n e i g h b o r s  t o  check up on n e i g h b o r s .  I t  took  him a  l o n g  t i m e  and 
t h e y  r e a l l y  d i d n ' t  do t h e  job  e x a c t l y  r i g h t  o r  a s  w e l l  a s  t h e y  s h o u l d  
have i n  t h e o r y .  On t h e  o t h e r  hand,  i n  Colorado,  t h e y  had t h e s e  
judges  t h a t  g o t  t o  b e  p r e t t y  e x p e r t  and knew t h e i r  j o b s  and began 
t o  be  a  l o t  more c a r e f u l  a b o u t  t h e i r  d e c r e e s  t h a n  t h e y  had been back 
i n  t h e  e a r l y  d a y s  when Mead g o t  d i s g u s t e d  w i t h  t h e i r  lawyer  sys tem.  
You a r e  u s i n s  t h e s e  judges  i n  t h e  same way you a r e  u s i n g  t h e  e n g i n e e r s .  
The judge knows t h a t  i t  i s  n o t  v e r y  s m a r t  t o  t r y  t o  f i g u r e  o u t  
how many a c r e s  a r e  b e i n g  i r r i g a t e d  on a  swear ing  c o n t e s t  i n  c o u r t .  
He s a i d  why d i d n ' t  someone b r i n g  i n  an e n g i n e e r .  So t h e  p a r t i e s  
s t a r t e d  t o  b r i n g  i n  t h e i r  own e n g i n e e r s .  The c o u r t s  began t o  g e t  
t h e  h e l p  o f  t h e s e  p r i v a t e  e n g i n e e r s .  The Wyoming S t a t e  E n g i n e e r ,  
a l t h o u g h  he  d o e s n ' t  have  a n y t h i n g  t o  d o  w i t h  t h i s  w a t e r  a d j u d i c a t i o n  
-- he  h a s  l o t s  o f  p e o p l e  working f o r  him who g o  o u t  and a r e  i n  c h a r g e  
o f  t h e  w a t e r  and d i s t r i b u t e  it. They a r e  on t o p  o f  it p r e t t y  w e l l .  
Colorado gave t h e i r  State  Eng inee r  enough money t o  do t h e  job r i g h t .  
I n  t h e  end t h e  f a c t  i s  t h a t  on paper  Wyoming h a s  t h e  b e s t  sys tem;  
i n  t h e  f i e l d  Colorado h a s  t h e  best  sys tem.  There  i s  no r i g h t  
answer t o  t h i s  a s  t o  t h e  best  way t o  do  it. 

There  a r e  l o t s  o f  ways t o  s k i n  t h i s  c a t .  I f  I u n d e r s t a n d  t h e  
problem h e r e ,  what y o u ' v e  g o t  i s  t h a t  you a r e  s t a r t i n g  o u t  t h e  way 
Wyoming did, 80 odd y e a r s  l a t e r ,  w i t h  a  s m a l l  s t a f f  t h a t  i s  g o i n g  t o  
one s m a l l  v a l l e y  which seems t o  b e  a  t r o u b l e  s p o t .  I n  Wyoming 
it was t h e  L i t t l e  Laramie;  i n  Montana it i s  t h e  Powder. I t  is g o i n g  
t o  t a k e  q u i t e  a  l i t t l e  t i m e  t o  f i n i s h  t h a t .  '?hen you are go ing  t o  
move t h i s  team somewhere e lse  and somewhere e lse and it is g o i n g  t o  
t a k e  a long  t i m e .  T h e r e  i s  one  problem you 've  r e a l l y  g o t  t h e  pro-  
blems w i t h .  I n  t h e  end it  d o e s n ' t  make any d i f f e r e n c e  whether  you 
d r i b b l e  your  money o f f  o v e r  a  50-year p e r i o d  o r  spend it i n  t e n .  
L e t ' s  g e t  f i v e  t i m e s  t h e  number of  teams and g e t  o p e r a t i n g  i n  a l l  
b a s i n s  a t  once .  I t  i s  g o i n g  t o  be abou t  t h e  same amount of  money 
t o  g e t  t h e  job  done. Maybe a l l  you need i s  a  l i t t l e  more money 
and a  b i g g e r  b u r e a u c r a c y .  



Rep. S c u l l y :  Do you t h i n k  it is  n e c e s s a r y  t o  a d j u d i c a t e  t h e  
w a t e r s  i n  Montana a t  t h i s  p o i n t ?  Some f e e l  w e  s h o u l d  j u s t  n o t  do  
a n y t h i n g .  

T r e l e a s e :  The l o n g e r  you w a i t  t h e  h a r d e r  it is t o  d o  t h e  job.  When 
was Montana r e a l l y  s e t t l e d  i n  t h e  a g r i c u l t u r a l  f a s h i o n ?  When w e r e  
t h e  f i r s t  r a n c h e s  and fa rms  s e t t l e d ?  There  a r e  n o t  v e r y  many p e o p l e  
around who c a n  remember t h a t ,  and you a r e  g o i n g  t o  have some p r e t t y  
horrendous  problems e s t a b l i s h i n g  p r i o r i t i e s  and d a t e s  and t h e  f a c t s  
t h a t  o c c u r r e d  a  l o n g  t i m e  ago. The l o n g e r  you w a i t  t h e  h a r d e r  it 
i s  go ing  t o  b e  t o  g e t  them. I would imagine  you a r e  runn ing  i n t o  
t h i s  i n  t h e  Powder River .  How do you r e a l l y  e s t a b l i s h  t h e s e  f a c t s .  
You may have t o  have  some s o r t  o f  a  b l o c k  p r i o r i t y ,  up u n t i l  a b o u t  
1922 o r  1924 b e c a u s e  a b o u t  t h e r e  you a r e  go ing  t o  p i c k  up where t h e  
memory of man i s  s t i l l  r e l i a b l e .  

Rep. Roth: Is t h e  f u l l  r e a s o n  f o r  a d j u d i c a t i o n  j u s t  t o  prove  t h a t  
s o  and s o  h a s  s o  much w a t e r  t h a t  i s  used b e n e f i c i a l l y ?  

T r e l e a s e :  Y e s ,  b u t  proof  o f  t h a t  i s  u s e f u l  i n  many ways, i n  t h e  
c a s e  o f  s a l e s  and i n  t h e  c a s e  of  d i s p u t e s .  I n  C a l i f o r n i a ,  f o r  
i n s t a n c e ,  t h e y  have  had a  sys tem t h a t  on paper  l o o k s  good, e x c e p t  
t h e y  h a v e n ' t  used  it v e r y  much. They used it i n  Nor the rn  C a l i f o r n i a  
a f a i r  amount. Nor the rn  C a l i f o r n i a  is  a  d i f f e r e n t  p l a c e .  I f  you 
took I n t e r s t a t e  80  t h a t  r u n s  from Reno t o  San F r a n c i s c o  t h r o u g h  
Sacramento,  where I now l i v e ,  and look n o r t h ,  you w o u l d n ' t  r e c o g n i z e  
y o u r s e l f  a s  b e i n g  i n  C a l i f o r n i a  a t  a l l .  Up n o r t h  you a r e  i n  a  r anch-  
i n g ,  f a rming ,  woods and mounta ins  a r e a  and t h e r e  a r e  a l m o s t  no 
people .  They have  l i t t l e  towns l i k e  M a r y s v i l l e ,  Eureka and Redding. 
No b i g  c i t i es .  Up t h e r e  t h e y  have  a d j u d i c a t e d  t h e i r  w a t e r  r i g h t s .  
You g e t  down i n t o  t h e  c e n t r a l  v a l l e y  and you 've  g o t  i r r i g a t i o n  you 
c a n ' t  b e l i e v e  and no a d j u d i c a t e d  w a t e r  r i g h t s .  What do  you need 
them f o r ?  

They've worked o u t  a  d i f f e r e n t  sys tem i n  C a l i f o r n i a ,  one  t h a t  I ' m  
p r e t t y  s u r e  y o u ' r e  n o t  r e a d y  f o r  h e r e .  They have  s o l v e d  t h e i r  
problem i n s t i t u t i o n a l l y .  I n  C a l i f o r n i a  t h e y  used  t o  have  r i p a r i a n  
r i g h t s .  No one  knew what t h o s e  w e r e .  There  was no way t o  a d j u d i -  
c a t e  a  r i p a r i a n  r i g h t  b e c a u s e  it v a r i e d  w i t h  t h e  s e a s o n  o f  t h e  y e a r  
and t h e  amount o f  w a t e r  i n  t h e  s t r e a m ,  etc.  So now t h e y  are  a l l  
o r g a n i z e d  i n t o  p u b l i c  d i s t r i c t s  and t h e y  a r e  o r g a n i z e d  i n t o  d i s t r i c t s  
t h a t  t a k e  from t h e  Bureau o f  Reclamat ion .  Now you have t h i s  huge 
a r e a  which i s  s e r v e d  by t h e s e  t remendous c a n a l s .  No one  h a s  h i s  
own c a n a l .  You have a  s u b l a t e r a l  on t h e  l a t e r a l .  The l a t e r a l  f e e d s  
your i r r i g a t i o n  d i s t r i c t .  The i r r i g a t i o n  d i s t r i c t  s u p p l i e s  w a t e r  t o  
you and now you have  a  p u b l i c  u t i l i t y  s i t u a t i o n .  What k i n d  of w a t e r  
r i g h t  do  you have  i n  your  k i t c h e n ?  You d o n ' t  know and you d o n ' t  
c a r e  because  w a t e r  comes when you t u r n  t h e  t a p .  

These d i s t r i c t s ,  however, have t o  have w a t e r  r i g h t s .  They do have 
p r i o r i t i e s  between t h e  d i s t r i c t s .  Even t h e r e  t h o s e  have  been con- 
s o l i d a t e d  t o  a  v e r y  l a r g e  e x t e n t  i n t o  something c a l l e d  C a l i f o r n i a  
S t a t e  Water P l a n  f o r  one  t h i n g  o r  t h e  Uni ted  S t a t e s  Bureau of  
Reclamation C e n t r a l  V a l l e y  P r o j e c t  which i s  a n o t h e r  t h i n g .  Both o f  



t h o s e  mean t h a t  even t h e  d i s t r i c t s  have s o r t  o f  e q u a l  p r i o r i t i e s .  
Now, i n  C a l i f o r n i a  when t h e y  a r e  hav ing  t h e  w o r s t  d r a u g h t  i n  i t s  
r e c o r d e d  h i s t o r y ,  most of t h o s e  c e n t r a l  v a l l e y  f a r m e r s  are on even 
b a s i s .  They a r e  a l l  g e t t i n g  a  c e r t a i n  p e r c e n t a g e  of  w a t e r  o f  t h e i r  
normal supp ly .  They d o n ' t  have  any p r i o r i t y ,  r i p a r i a n  o r  s h a r i n g  
o r  a n y t h i n g  l i k e  t h i s .  I t  i s  j u s t  a  q u e s t i o n  of when t h e r e  i s  n o t  
enough w a t e r  f o r  everybody,  everybody w i l l  t a k e  a  p e r c e n t a g e .  

The o r i g i n a l  a p p r o p r i a t i o n s  and t h e  o r i g i n a l  r i p a r i a n  r i g h t s  have  
a l l  been swallowed up. When t h e  d i s t r i c t  was c r e a t e d ,  and you c o u l d  
do t h i s  h e r e ,  suppose  t h a t  i t  would b e  wor thwhi le  t o  d i g  two huge 
c a n a l s  from t h e  Powder where it e n t e r s  from Wyoming i n t o  Montana 
and t h e n  l a t e r a l s  o f f  t o  e v e r y  r a n c h e r .  You might  a t  t h a t  p o i n t  
form a n  i r r i g a t i o n  d i s t r i c t .  You have t o  f i g u r e  o u t  t h e  a s s e s s m e n t  
o f  b e n e f i t s  r e c e i v e d .  The f e l l o w  w i t h  t h e e a r l i e s t  w a t e r  r i g h t  w i l l  
s a y  t h a t  he d o e s n ' t  r e c e i v e  any o f  your  b e n e f i t s  e x c e p t  t h a t  he is 
r e l i e v e d  o f  t h e  n u i s a n c e  of  h a n d l i n g  h i s  own d i t c h .  H e  would have  
g o t t e n  w a t e r  anyway. On t h e  o t h e r  h a n d , - h e r e  i s  a  p e r s o n  who had 
a p r e t t y  shakey w a t e r  r i g h t  b u t  now h i s  r i g h t  i s  f i rmed  up. W e  a r e  
goinq t o  charue him q u i t e  a  b i t  more. I n  C a l i f o r n i a  a l l  t h o s e  i n d i -  
v i d u a l  w a t e r  r i g h t s  g o t  a d j u s t e d  i n  t h e  money t h e y  had t o  pay 
t h e i r  d i s t r i c t s .  Now t h e y  a r e  a l l  wiped o u t  and e q u a l .  

Tha t  might  be  o n e  way you c o u l d  go  i n  some p l a c e s  i n  t h e  s t a t e .  

Sen. Boylan: 
a d j u d i c a t i o n ,  
what i s  a l r e a  

We've g o t  e v e r y  one of  t h e s e  i n  Montana. We've g o t  
i r r i g a t i o n  d i s t r i c t s ,  etc.  Why d o  w e  have  t o  change 

.dy w r i t t e n  and a d j u d i c a t e d  t o  t a k e  care o f  someone 
downstream who is  hav ing  a  problem. Why do w e  have t o  u p s e t  some- 
t h i n g  t h a t  i s  a l r e a d y  on p a p e r ,  whether  o r  n o t  it is  e x a c t l y .  W e  
s t i l l  have  manner o f  r e c o r d s  i n  some p l a c e s  i n  t h e  S t a t e  o f  Montana. 
Other  p l a c e s  w e  d o n ' t .  Every t i m e  you go t o  t a k e  c a r e  o f  someone 
downstream you are t a k i n g  someone e l se ' s  a d j u d i c a t e d  r i g h t s  or s a y  
t h a t  w e  a r e  o v e r - a d j u d i c a t e d  and o v e r - a p p r o p r i a t e d  and a l l  t h e s e  
t h i n g s -  U n l e s s  you a c t u a l l y  c o n t a i n  t h e  w a t e r  what d o  you do w i t h  
it. I t  f l o w s  by and l e a v e s .  W e  p u t  a  moratorium on t h e  w a t e r  
and now w e  s i t  h e r e  and d o  n o t h i n g  w h i l e  o t h e r  s t a t e s  downstream 
are making u s e  o f  t h i s  w a t e r .  What 's  t h e  r e l a t i o n s h i p  between o t h e r  
s t a t e s  and us?  How do w e  w r i t e  a  l a w  t h a t  w i l l  p r o t e c t  o u r s e l v e s  and 
g e t  t h e  show on t h e  road?  

T r e l e a s e :  What i s  t h e  moratorium? 

Rep. Day: There  was a b o u t  a  m i l l i o n  a c r e  f e e t  shown on t h e  Yellow- 
s t o n e  R i v e r  back i n  1974. A t  t h a t  t i m e ,  it w a s n ' t  s u r e  what w a t e r  
was i n  t h e  Yel lowstone;  t h e y  d i d n ' t  know how it was g o i n g  t o  a f f e c t  
t h e  w a t e r  u s e r s '  r i g h t s .  So t h e  Governor asked f o r  a  moratorium 
on t h a t  f o r  a n y t h i n g  o v e r  20 c u b i c  f e e t  p e r  second o r  14 ,000 a c r e  
f e e t  of  s t o r a g e  a n n u a l l y  t o  be  t a k e n  o u t  o f  t h e  r i v e r .  

T r e l e a s e :  So a p p l i c a t i o n s  f o r  p e r m i t s  a r e  h e l d  up on t h i s .  Is t h a t  
what it i s ?  



Rep. Day: 
20 cubic 
aside for 

All the applications for permits over that amount, 
feet per second or 14,000 acre feet storage, were set 
three years in order for the Department of Natural Re- 

sources to make some determination of what water was available in 
the river and also to help implement the 1973 Water Use Act which has 
a clause in there that allows for reserving water for future use. 
Right now they are holding hearings in Billings. We had to extend 
that moratorium. In order for these applications for reservation 
to be acted on at the present time they are holding hearings in 
Billings on these reservations. I would like to hear some comments 
from you as to what your opinion is on reserving water and what 
legal right do you think we will have on that; if the states down- 
stream will still have an opportunity to develop water and over- ' 
ride these reservations or do you think they are going to hold up 
over downstream use of this water the same as the water use permit 
or adjudicated rights? 

Trelease: Those are very good questions, but I would like to hold 
them for a minute and stay on the adjudication. I will talk about 
the downstream rights. 

Rep. Day: A water use permit under the 1973 Water Use Act has a time 
in right from the time it is applied for. These were deferred to 
the tire that this moratorium was in effect. An application for 
reservation's time in right is from the time it is approved. This 
is the reason that these applications for water use permits need 
to be held in abeyance until they have had time to act on the appli- 
cations for reservation to get the reservation's time in right 
ahead of the permit. 

Trelease: Now I didn't know that. So your reservations will really 
be a method of sort of accomplishing the permits. Your permit dates, 
not the reservation dates, will probably be the effective ones. 

On the other states. Montana is an Upstream state. Everything you've 
got is in the Missouri basin except for the Yellowstone tributaries 
and you've got those settled by compact with ~yoming. There is a 
little bit of other water trickling in from Wyoming but not much. 
You've got some international water. The main drain for the state, 
of course,is the Missouri and that is all handled federally. You've 
got the Fort.Peck Reservoir. Is that used in any sense for irri- 
gation? It was originally a river regulation for mostly flood 
control and navigation but it has been supplemented by so many of 
the big dams down below that what is Fort Peck used for now? 

Rep. Day: I think Burlington Northern has an application in for 
permit on Fort Peck for industrial and agricultural use. That is 
the only one that I am aware of. 

Trelease: Is if being held at a pretty steady level? It's not even 
used for Federal navigation purposes I suppose. 



Rep. Roth: I t  was r e a l l y  j u s t  a  F e d e r a l  work p r o j e c t  when it began  
-- some th ing  t o  p u t  p e o p l e  t o  work. 1 

T r e l e a s e :  To g e t  on w i t h  t h e  a d j u d i c a t i o n  t o  t h e  e x t e n t  t h a t  you 
may e v e n t u a l l y  g e t  i n t o  some s o r t  o f  a s q u a b b l e  w i t h  t h e  Dako ta s  
a b o u t  t h e  amount o f  w a t e r  t h a t  i s  used .  When you g e t  o v e r  t h e r e  you 
a p p r o a c h  t h e  humid a r e a ,  a  p l a c e  where normal  r a i n f a l l  i s  g o i n g  t o  
s u p p l y  most  o f  t h e  w a t e r  and wha t  you a r e  g o i n g  t o  b e  u s i n g  t h e  water 
f o r  i s  s u p p l e m e n t a l  and  d r a u g h t  p r e v e n t i o n .  O f  c o u r s e ,  t h e r e  i s  a 
b i g  q u e s t i o n  w h e t h e r  it i s  w o r t h w h i l e  d o i n g  it and t h e y  have  b e e n  
a r g u i n g  t h a t  i n  Congres s  and w i t h  t h e  P r e s i d e n t  f o r  a l o n g  t i m e .  

I would  h a z a r d  a  g u e s s  t h a t  t h e  downstream c l a i m s ,  b e c a u s e  o f  t h e  
t r emendous  amount o f  s t o r a g e  and e v e r y t h i n g  t h a t  t h e y  h a v e ,  a r e  n o t  
l i k e l y  t o  b e  too heavy .  I would s a y  on t h e  o t h e r  hand t h a t  t h e r e  
a r e  p l e n t y  o f  r e a s o n s  why it seems t o  m e  t h a t  t h e r e  a r e  a d v a n t a g e s  
i n  knowing wha t  y o u r  Montana r i g h t s  a r e  j u s t  w i t h i n  Montana f o r  
Mon tana ' s  p u r p o s e s .  You may n o t  see t h e  n e c e s s i t y  of it. I c a n  
see t h a t  down by G l e n d i v e  t h e  w a t e r  g e t s  p r e t t y  s k i n n y  now and  
t h e n  and  w e  b e g i n  t o  wonder .  When a r e  you two g u y s  g o i n g  t o  s tar t  
a r g u i n g  i n  t h e  cou r t room?  T h e r e  c o u l d  b e  some t r emendous  l a w s u i t s .  
The p rob lem w i t h  t h e s e  l a w s u i t s  i n  Montana i s  t h a t  t h e y  m i g h t  s e t t l e  
t h e  r i g h t s  be tween  you a n d  W i l l i e  b u t  what  a b o u t  a l l  t h e  rest o f  u s  
up and  down t h e  stream. You g e t  u s  a l l  i n t o  c o u r t  and you s t i l l  
m i g h t  f o r g e t  somebody. T h a t  somebody c o u l d  come i n t o  c c u r t  l a t e r .  
T h a t  i s  what  A 1  S t o n e  h a s  done .  H e  h a s  shown how even  on one  l i t t l e  
c r e e k  down n e a r  D e e r  Lodge t h e y  have  f o u g h t  f o r  a l m o s t  L O O  y e a r s  
now. They have  had  1 8  o r  1 9  l a w s u i t s ,  8  o r  9 t r i p s  t o  t h e  Supreme 
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C o u r t  a n d  you s t i l l  d o n ' t  know f o r  s u r e .  You s tar t  g e t t i n g  i n t o  t h a t  
k i n d  qf b u s i n e s s  on a stream t h e  s i z e  o f  t h e  Y e l l o w s t o n e ,  and  you 
have  g o k  rea l  p rob lems .  

I t h i n k  I h a v e  g i v e n  mos t  o f  t h e  a d v a n t a g e s  o f  a d j u d i c a t i o n .  I 
t h i n k  eve rybody  o u g h t  t o  know w h a t  h i s  r i g h t s  are; you o u g h t  t o  
a v o i d  l i t i g a t i o n ;  and  you o u g h t  t o  have  a  b a s i s  f o r  t r a n s f e r s  and  
s h i f t s  i n  u s e .  

Rep. S c u l l y :  What i s  t o  p r o h i b i t  ( b a c k  t o  P a u l ' s  q u e s t i o n ,  a s suming  
t h a t  you t a k e  t h e  p o s i t i o n  t h a t  a d j u d i c a t i o n  i s n ' t  n e c e s s a r y  b e c a u s e  
w e  are a l l  d o i n g  real  w e l l ,  and  t h e n  a l s o  th row i n  t h e  f a c t s  t h a t  
t h e  m a j o r i t y  o f  t h e  S t a t e  o f  Montana d o e s  n o t  have  r e c o r d s  of  more 
t h a n  t h e  m a j o r i t y  o f  t h e  w a t e r  u s e r s  i n  any  o n e  a r e a )  a n o t h e r  s t a t e  
i n  o u r  f i v e - s t a t e  r e g i o n  o r  a  m u n i c i p a l i t y  i n  a n o t h e r  s t a t e  f rom 
buy ing  someone ' s  w a t e r  r i g h t  or  coming i n  and a s s e r t i n g  t h e  w a t e r  
r i g h t ?  

T r e l e a s e :  I would s a y  t h a t  t h e r e  i s  n o t h i n g .  Someth ing  l i k e  a n  
e n e r g y  company or  someone a c t i n g  f o r  an  e n e r g y  company c o u l d  come i n  
now a n d  make a - v e r y  l a r g e  c l a i m  and  f i g u r e  t h a t  t h e y  h a v e  g o t  enough 
l e a d  t i m e  t o  s t a r t  a  l a w s u i t  a g a i n s t  eve rybody ,  a n d  maybe p r o v e  up. 
T h i s  c o u l d  b e  a t r emendous  e x p e n s e .  I t h i n k  you m i g h t  b e  a w f u l l y  
c l o s e  t o  it. 

The q u e s t i o n  o f  e x p e n s e  and  who b e a r s  t h e  e x p e n s e .  Is t h i s  some th ing  
t h a t  o u g h t  t o  be b o r n e  by  t h e  w a t e r  u s e r  o r  i s  it  someth ing  t h a t  t h e  



S t a t e  ough t  t o  p r o v i d e  o r  s h o u l d  it b e  s h a r e d ?  I t h i n k  t h a t  most  
of  your  problems a r e  money and l e t ' s  t a l k  a b o u t  d i f f e r e n t  ways 
it c o u l d  b e  done. 

I u n d e r s t a n d  -- i s  t h i s  t h e  b i l l  you w e r e  s p e a k i n g  o f  t h i s  morning -- 
t h a t  i n  t h i s  b i l l  you would a s k  o r  t e l l  t h e  w a t e r  u s e r  t o  s u p p l y  
some e n g i n e e r i n g  d a t a .  What ' s  happening on t h e  Powder now i s  
t h a t  your  a d m i n i s t r a t i v e  agency i s  now p r o v i d i n g  g e t t i n g  t h i s  d a t a  
i t s e l f ,  a t  s t a t e  expense .  You know how e x p e n s i v e  t h a t  i s .  I 
would s a y  t h a t  t h i s  sor t  o f  s h a r i n g  i s  c e r t a i n l y  r e a s o n a b l e .  There  
would be  b o t h  s t a t e  and  a  l a r g e  c o n t r i b u t i o n  by t h e  w a t e r  u s e r .  On 
t h e  o t h e r  hand you c o u l d  ask  t h e  w a t e r  u s e r  t o  pay more f o r  it. 
Lawyers a r e  a w f u l l y  e x p e n s i v e  and you c o u l d  g e t  i n t o  l a w s u i t s  t h a t  
c o s t  a  l o t  o f  money. 

I f . a n  e n e r g y  company comes i n  and s a y s  t h a t  t h e y  a r e  g o i n g  t o  b u i l d  
some c o a l  g a s i f i c a t i o n  p l a n t s  t h a t  need somewhere between 50 and 
1 0 0  thousand  a c r e  f e e t  p e r  y e a r  and t h e y  a r e  g o i n g  t o  s t a r t  a 
l a w s u i t  t o  q u i e t  t i t l e  o u r  c l a i m  t o  t h a t  w i t h  a  1977 p r i o r i t y ,  
t h e y  c o u l d  maybe g e t  away w i t h  it, i f  you had t h a t  l a w s u i t  a s  a  
method o f  a d j u d i c a t i o n ,  i n  which c a s e  everyone  on t h e  r i v e r  would 
have t o  go t o  c o u r t ,  h i r e  a  lawyer .  I t  would be  a  p r o c e s s  t h a t  would 
t a k e  y e a r s  and my g u e s s  i s  t h a t  i t  would c o s t  t e n  times a s  much 
a s  w e  a r e  t a l k i n g  a b o u t .  I would a l s o  l i k e  t o  s u g g e s t  t h i s  -- 
t h a t  money i n  Montana i s  money i n  Montana and it d o e s n ' t  make a  
tremendous l o t  o f  d i f f e r e n c e  whether  it i s  i n  t h e  i n d i v i d u a l ' s  
pocke t  o r  t h e  S t a t e  t r e a s u r y .  I t  i s  a l l  g o i n g  t o  come o u t  i n  t h e  
wash someway and it i s  g o i n g  t o  c o s t  t h e  S t a t e .  I t  i s  go ing  t o  
be e x p e n s i v e .  I t  would c o s t  less I t h i n k  i f  it w e r e  e f f i c i e n t l y  
done by a n  a d m i n i s t r a t i v e  agency.  Who pays  t h e  c o s t  is  f o r  you 
f e l l o w s  t o  d e c i d e .  

I n  N e w  Mexico, I t h i n k ,  s u b s t a n t i a l  p o r t i o n s  o f  t h e  c o s t  a r e  a s s e s s e d  
a s  c o u r t  c o s t s  t o  t h e  w a t e r  u s e r s .  So even i f  t h e  s t a t e  f i r s t  
spends  t h e  money, t h e  w a t e r  u s e r  must pay when he g e t s  h i s  c e r t i -  
f i c a t e .  

L e t ' s  go i n t o  t h i s  r e s e r v a t i o n  b u s i n e s s  and t h e  i n t e r s t a t e  problem. 

The i n t e r s t a t e  law s t e m s  from some decisions of t h e  U.S. Supreme 
Cour t .  When a  r i v e r  f l o w s  between two s t a t e s  e a c h  s t a t e  i s  go ing  
t o  be e n t i t l e d  t o  an  e q u i t a b l e  s h a r e  of  t h e  b e n e f i t s  o f  t h a t  r i v e r .  
You c a n  d e c i d e  t h i s  by l a w s u i t .  You can  d e c i d e  t h i s  by compact.  

Most o f  t h e  s t a t e s  i n  t h e  1 9 4 0 ' s  and 5 0 ' s  d e c i d e d  t h a t  t h e s e  i n t e r -  
s t a t e  l a w s u i t s  w e r e  n o t  v e r y  d e s i r a b l e  t h i n g s ,  s o  t h e y  s e t t l e d  
by compact. I t h i n k  t h a t  t h e  main i n t e r s t a t e  w a t e r  t h a t  comes i n t o  
Montana i s  i n  t h e  Yel lowstone  Bas in  i n c l u d i n g  t h e  Powder and a l l  
t h a t  h a s  been s o l v e d  by an i n t e r s t a t e  compact w i t h  Wyoming. There  
i s  a  l i t t l e  b i t . o f  t h e  L i t t l e  M i s s o u r i  t h a t  i s n ' t  covered .  T h a t ' s  
n o t  i m p o r t a n t .  

Most of  your  w o r r i e s  would be downstream. There  i s  some t a l k  abou t  
o u t - o f - b a s i n  d i v e r s i o n s  and t h a t  t h e s e  were once  posed a s  a  t h r e a t .  



A F e d e r a l  10 -yea r  m o r a t o r i u m  w a s  men t ioned .  T h e r e  i s  a  s e c t i o n  
i n  t h e  C o l o r a d o  R i v e r  A c t  o f  1968.  T h i s  was p r i m a r i l y  an  a u t h o r i -  
z a t i o n  b i l l  f o r  t h e  C e n t r a l  A r i z o n a  P r o j e c t .  T h e r e  were some o t h e r  
p r o j e c t s  men t ioned  i n  it. One t h o u g h t  t h a t  h a s  been  i n  t h e  minds  
o f  p e o p l e  who l i v e  a l o n g  t h e  C o l o r a d o  R i v e r  i s  t h a t  t h e r e  i s n ' t  
enough w a t e r  i n  it. Is t h e r e  some way o f  i m p o r t i n g  w a t e r  i n t o  
t h e  C o l o r a d o  R i v e r  B a s i n .  The g e n e r a l  d i r e c t i o n  t h e y  a l w a y s  l o o k  
i s  up n o r t h  t o  t h e  Columbia R i v e r .  The Columbia f l o w s  a b o u t  t e n  
t i m e s  what  t h e  C o l o r a d o  d o e s  and  n e a r l y  a l l  o f  it g o e s  i n t o  t h e  
o c e a n .  T h e r e  i s  v e r y  l i t t l e  consumpt ive  u s e  compared t o  t h e  t o t a l  
amount and  t h e y  u s e  a  l o t  o f  it f o r  power.  I n  I d a h o  t h e y  u s e  a  
l o t  o f  consumpt ive  u s e  and  some i n  w e s t e r n  Oregon and  Washington ,  
b u t  n o t  so much. N o t  much i n  r e l a t i o n  t o  t h e  whole .  So it h a s  
a lways  been  t h o u g h t  t h a t  h e r e  i s  150 m i l l i o n  a c r e  f e e t  p e r  y e a r  
g o i n g  i n t o  t h e  P a c i f i c  Ocean and  why c o u l d n ' t  w e  b r i n g  a  l i t t l e  
o v e r  t h e  m o u n t a i n s  a n d  s o l v e  a l l  o f  t h e  p rob lems  o f  t h e  C o l o r a d o  
R i v e r  B a s i n .  

S e n a t o r  J a c k s o n  h a s  a l w a y s  f o u g h t  t h o s e .  The n o r t h w e s t  p e o p l e  s a y  
t h a t  it i s  t h e i r  r i v e r .  The Bureau o f  R e c l a m a t i o n  h a s  s a i d  t h a t  
i t  i s  a  U n i t e d  S t a t e s  r i v e r  and  t h a t  p e r h a p s  it c o u l d  be u s e d  any- 
where i n  t h e  U n i t e d  S t a t e s .  J a c k s o n  p u t  i n  what  i s  c a l l e d  t h e  
J a c k s o n  Amendment t o  t h i s  C o l o r a d o  R i v e r  A c t  and  which  I c a l l  t h e  
o n l y  t h o u g h t  c o n t r o l  measu re  e v e r  e n a c t e d  by Congres s .  I t  s a y s :  

"It i s  p r o v i d e d  f o r  a  p e r i o d  o f  t e n  y e a r s  f rom t h e  
d a t e  o f  t h i s  a c t  t h e  s e c r e t a r y  s h a l l  n o t  u n d e r t a k e  
r e c o n n a i s s a n c e  s t u d i e s  o f  any  p l a n  t o  t h e  i m p l a n t a t i o n  
o f  w a t e r  i n t o  t h e  C o l o r a d o  R i v e r  B a s i n  f rom a n y  o t h e r  
n a t u r a l  r i v e r  d r a i n a g e  l y i n g  o u t s i d e  t h e  s t a t e s  o f  
A r i z o n a ,  C a l i f o r n i a ,  C o l o r a d o ,  New Mexico,  and  t h o s e  
p o r t i o n s  o f  Nevada, U t a h ,  and  Wyoming which a r e  i n  t h e  
n a t u r a l  b a s i n s  of  t h e  C o l o r a d o  R i v e r . "  

T h z t  s a y s  t h a t  t h e  S e c r e t a r y  o f  I n t e r i o r  c a n ' t  even t h i n k  a b o u t  
t h a t .  

I f  o t h e r  s t a t e s  would d e v e l o p  u s e s  s o  g r e a t  t h a t  t h e y  would 
c l a i m  f u t u r e  u s e s  i n  Montana,  t h e n  one  o f  t h e  best  t h i n g s  t h a t  you 
can  d o  i s  t o  e s t a b l i s h  what  a r e  t h e  r ea l  u s e s  i n  Montana,  g e t  t h e  
c l a i m s  t o  u s e s  s e t t l e d  a t  t h e  e a r l i e s t  p o s s i b l e  m i n u t e .  I t h i n k  
y o u ' v e  g o t  t h e  mach ine ry  h e r e .  One i s  t h e  a d j u d i c a t i o n  of p a s t  
r i g h t s  a n d  t h e  o t h e r  i s  t h i s  r e s e r v a t i o n  s t a t u t e  which would e n a b l e  
you t o  e s t a b l i s h  v a l i d  c l a i m s .  I t  d o e s n ' t  have  t o  b e  a  u s e  b u t  
it h a s  t o  b e  a  v a l i d  c l a i m  t o  t h e  w a t e r .  

Sen.  Boylan :  D o  you t h i n k  w e  s h o u l d  do  it q u i c k l y  or  t a k e  o u r  t i m e ?  

T r e l e a s e :  I w o u l d n ' t  w a i t  t o o  l o n g .  Montana i s  a l r e a d y  t a l k i n g  
a b o u t  v a r i o u s  u s e s  f o r  t h e  w a t e r  o u t  o f  t h o s e  dams. Remember t h o s e  
dams a r e  p r i m a r i l y  f o r  f l o o d  c o n t r o l  and f e d e r a l  n a v i g a t i o n  c o n t r o l  
b u t  t h e y  a r e  b u i l t  so t h a t  n a v i g a t i o n  i s n ' t  g o i n g  t o  i n t e r f e r e  w i t h  
u p s t r e a m  u s e s .  The power c l a i m s  c o u l d  b e  made as  p r i o r  t o  new 
u p s t r e a m  c l a i m s  and t h i s  i s  r e a l l y  what  t h e  Nor thwes t  i s  c l a i m i n g .  
They s a y  t h a t  t h e  Columbia i s  one  o f  t h e  h a r d e s t  work ing  r i v e r s .  



I t  bounces  o v e r  a l l  o f  t h e s e  dams and  t h r o u g h  a l l  t h e s e  power 
p l a n t s .  I t  i s  one  o f  t h e  h a r d e s t  work ing  r i v e r s  i n  t h e  U n i t e d  
S t a t e s .  The power c l a i m s  t h a t  a r e  b e i n g  e s t a b l i s h e d  a t  G a r r i s o n  
and Oahee dams a r e  i m p o r t a n t .  Both t h e  s t a t e  and F e d e r a l  a o v e r n -  
men t s  a r e  moving t o w a r d  t h e  consumpt ive  u s e s .  T h e r e  i s  a  l o t  o f  
t a l k  t h a t  t h e  way t o  s o l v e  Wyoming's c o a l  p rob lem -- Wyoming's 
c o a l  is i n  t h e  d r i e s t  p a r t  o f  t h e  s t a t e ,  up  i n  t h e  n o r t h w e s t  -- 
migh t  b e  a  b i g  p i p e  f rom Oahee Dam. T h e r e  i s  a n o t h e r  F e d e r a l  
i r r i g a t i o n  p r o j e c t  o u t  o f  Oahee Dam and back many y e a r s  a g o  when 
t h e  M i s s o u r i  B a s i n  s u r v e y  commission was o p e r a t i n g  t h e r e  were p l a n s  
showing how much o f  S o u t h  Dakota  c o u l d  r e c e i v e  s u p p l e m e n t a l  w a t e r  
f rom Oahee a n d  it was a t r emendous  amount.  T h e r e  i s  a n o t h e r  p l a n  
t h a t  t h e  water f rom Y e l l o w t a i l  m i g h t  f l o w  down i n t o  Montana t h r o u g h  
t h e  Big  Horn,  t h e n  b e  t a k e n  o u t  and  pumped a round  t h e  B i g  Horn 
Mounta ins  which p e t e r  o u t  t h e r e  and  t h e n  back down i n t o  Wyoming. 
T h e r e  are v a r i o u s  p o s s i b i l i t i e s .  A l l  I c a n  s a y  i s  t h a t  a l t h o u g h  
t h e  Supreme C o u r t  s a y s  t h a t  t h e  c l a i m s  among s t a t e s  w i l l  b e  a d j u s t e d  
a c c o r d i n g  t o  e q u i t a b l e  a p p o r t i o n m e n t ,  t h e y  d o  s a y  t h a t  t h e  e q u i t i e s  
a r e  w i t h  t h e  f i r s t  d e v e l o p e r .  They n e v e r  s a i d  t h a t  was t h e  l aw ,  
b u t  t h a t  is  t h e  way t h e y  a c t .  

Rep. S c u l l y :  A r e c o r d  o f  t h e  deve lopmen t  and  u s e  o f  w a t e r  would 
d e f i n i t e l y  a s s i s t  Montana c i t i z e n s  i n  t h a t  d e t e r m i n a t i o n ?  

T r e l e a s e :  T h a t  i s  c o r r e c t .  T h e r e  i s  a n o t h e r  f a c e t  t o  t h i s  a d j u d i -  
c a t i o n  a n d  t h a t  i s  t h a t  t h e  F e d e r a l  Government would  n o t  make a 
p l a n  f o r  t a k i n g  w a t e r  o u t  o f  Montana w i t h o u t  c o n s i d e r i n g  t h e  e f f e c t s  
on Montana w a t e r  u s e r s .  How many w a t e r  u s e r s  a r e  t h e r e ?  What 
would t h e  e f f e c t  b e ?  How e x p e n s i v e  would i t  b e  t o  pay them o f f  
o r  buy them o u t ?  I f  t h a t  w e r e  t o o  e x p e n s i v e ,  t h a t  would r e f l e c t  
i n  t h e  c o s t  b e n e f i t  a n a l y s i s  a n d  it c o u l d  b e  a  d i s c o u r a g i n g  f a c t o r .  
Again ,  t h e  a d j u d i c a t i o n  would h e l p  o u t  i n  t h a t .  

T h a t  i s  a b o u t  a s  much a s  I can  s a y  a b o u t  t h e  i n t e r s t a t e  s i t u a t i o n .  
I n  summary, f o r  t h e  F e d e r a l  Government t o  t a k e  i n t o  a c c o u n t  Montana 
w a t e r  r i g h t s ,  f o r  o t h e r  s t a t e s  t o  r e s p e c t  Montana w a t e r  u s e s ,  f o r  
e s t a b l i s h i n g  n e g o t i a t i o n s  o f  compac t s  -- a l l  o f  t h o s e  a r e  f a i r l y  
good i n t e r s t a t e  r e a s o n s  f o r  a d j u d i c a t i n g  and  knowing wha t  Montana 
w a t e r  r i g h t s  are. 

I ' m  n o t  s a y i n g  t h a t  t h e r e  i s  an emergency ,  b u t  t h e  l o n g e r  you w a i t  
t h e  more c h a n c e  t h e r e  i s  t h a t  t h e s e  o t h e r  t h i n g s  c o u l d  b e  done  t o  
Mon tana ' s  d e t r i m e n t .  

Sen.  Boylan :  D o  any  s tates have  p r i o r i t y  r i g h t s  o f  d o m e s t i c ,  
a g r i c u l t u r e ,  r e c r e a t i o n ?  

T r e l e a s e :  Very few. L e t ' s  h o l d  t h a t  up .  

Rep. Day: Do you have  a n y  knowledge o f  any  p o r t i o n  o f  a  compact  
t h a t  a g r e e s  t o  l i k e  t h e  v a r i o u s  s t a t e s  and a p p r o v e d  by Congres s  
b e i n g  se t  a s i d e  by  t h e  c o u r t ?  The Ye l lows tone  R i v e r  Compact i s  
c h a l l e n g e d  i n  F e d e r a l  c o u r t  now -- one  s e c t i o n  on i n t e r b a s i n  
t r a n s f e r .  



T r e l e a s e :  N o .  I s o r t  o f  hope t h a t  g o e s  b e c a u s e  t h a t  i s  a  f u n n y  
one .  I n e v e r  d i d  f i g u r e  o u t  e x a c t l y  why t h i s  i s .  W e  u s e d  t o  h a v e  
a S t a t e  E n g i n e e r  i n  Wyoming named C l a r k  Bishop .  C l a r k  g o t  i r k e d  
a t  some s o r t  o f  i n t e r b a s i n  t r a n s f e r  and  h e  p u t  t h a t  c l a u s e  i n t o  
t h a t  compact  w i t h  t h e  hope t h a t  it would l e a d  Wyoming i n t e r n a l  l aw.  
H e  c o u l d n ' t  g e t  t h e , l e g i s l a t u r e  t o  p a s s  a  l a w  l i k e  t h a t  s o  h e  
t r i e d  t o  p a s s  it by compact .  1f.Wyoming w e r e  t o  u s e  i t s  s h a r e  o f  
t h e  Powder f o r  a g r i c u l t u r e  i n  t h e  b a s i n  t h e r e  is no  o b j e c t i o n .  I f  
t h e y  t o o k  it o v e r  i n t o  t h e  c o a l  f i e l d s ,  I have  n e v e r  f i g u r e d  o u t  
how t h e r e  i s  any  real  o b j e c t i o n  t o  Montana.  But  it i s  i n  t h e r e .  
I d o n ' t  know how t h a t  i s  g o i n g  t o  come o u t .  

Rep. Day: Under t h e  Y e l l o w s t o n e  R i v e r  Compact Montana and  Wyoming 
have  d i v i d e d  up  t h e  water. N o r t h  Dakota was j u s t  a  s i g n e r  o f  t h e  
compact  a n d  t h e r e  was no  p r o v i s i o n  f o r  t h e i r  t a k i n g  any  set amount 
o f  w a t e r .  Now a  company i n  N o r t h  Dakota  w a n t s  t o  d i v e r t  t h e  w a t e r  
i n  Montana and  t r a n s f e r  it i n t o  Nor th  Dakota .  

T r e l e a s e :  T h a t  i s  s o r t  o f  a  h o l e  i n  t h e  compact .  T h a t  i s  l i k e  
a l m o s t  any  s i t u a t i o n  where p a r t i e s  g e t  i n t o  a  d i s p u t e  o v e r  a  
c o n t r a c t .  They s a y  t h a t  t h e y  have  t o  i n t e r p r e t  t h e  c o n t r a c t ,  f i n d  
o u t  wha t  t h e y  i n t e n d e d .  T h i s  means t h a t  t h e y  n e v e r  i n t e n d e d  any- 
t h i n g  a t  a l l .  They n e v e r  e v e n  t h o u g h t  a b o u t  t h e  p rob lem and w e ' v e  
g o t  t o  f i g u r e  o u t  some way t o  s o l v e  it. I c a n ' t  g u e s s  a s  t o  how 
t h a t  i s  g o i n g  t o  come o u t .  

Rep. Ramirez:  I f  t h e  i s s u e  i s  t h e  e q u i t a b l e  d i s t r i b u t i o n  o f  w a t e r  
be tween  two s tates and  a t  l e a s t  s o  f a r  t h a t  h a s  been  d e c i d e d  on 
a c t u a l  u s e ,  t h e n  when w e  t a l k  a b o u t  r e s e r v a t i o n s  a r e  w e  r e a l l y  
g a i n i n g  a n y t h i n g  i f  w e  t r y  t o  r e s e r v e  w a t e r  f o r  f u t u r e  consumpt ive  
u s e s .  I f  it i s  s t i l l  f u t u r e  u s e  and  w e  a r e  n o t  g o i n g  t o  b e  u s i n g  
it f o r  some y e a r s ,  i s  t h a t  r e a l l y  g o i n g  t o  p r o t e c t  u s  f rom some 
claims by a n o t h e r  s t a t e ?  My second  q u e s t i o n  i s  t h a t  when w e  r e s e r v e  
t h i s  w a t e r  f o r  a n  i n s t r e a m  u s e  a r e n ' t  w e  j u s t  g u a r a n t e e i n g  t h e  
downstream s t a t e  t h e  r i g h t  t o  g e t  i n  t h e r e  f i r s t  and s t a r t  u s i n g  
t h a t  and  a c q u i r i n g  a  p r i o r  r i g h t ?  

T r e l e a s e :  The Supreme Cour t ,  f a c e d  w i t h  n o t  v e r y  many c a s e s ,  h a s  
a l w a y s  p r e t t y  much r e s p e c t e d  e x i s t i n g  u s e s  and  g i v e n  them a  s o r t  
of a p r e f e r e n c e .  They h a v e n ' t  t a l k e d  t h a t  way b u t  t h a t  i s  what  t h e y  
have  a c t u a l l y  done .  On t h e  o t h e r  hand ,  o n e  o f  t h e  m a j o r  r e a s o n s  
f o r  compac t s  i s  t o  a v o i d  t h e  r u l e  o f  p r i o r i t y  and  t h i s  i s  what  i s  
done ,  f o r  i n s t a n c e ,  on t h e  Ye l lows tone .  Wyoming h a s  a  c l a i m  o f  
42  p e r c e n t  o r  s o m e t h i n g  l i k e  t h a t  o f  t h e  Powder.  L e t ' s  s a y  t h a t  
Wyoming i s  now u s i n g  o n l y  20  p e r c e n t .  Suppose t h a t  n o r t h  o f  t h e  
s t a t e  l i n e  Montana starts u s i n g  7 0  p e r c e n t .  Wyoming t h e n  u s e s  u p  
t o  i t s  c o m p l e t e  42 p e r c e n t .  T h a t  i s  g o i n g  t o  c u t  i n t o  y o u r  70  
p e r c e n t ,  r i g h t ?  You w o u l d n ' t  have any  c o m p l a i n t  t h e r e  b e c a u s e  t h e  
compact  h a s  a c t u a l l y  s e r v e d  t o  i n s u l a t e  Wyoming a g a i n s t  t h e  p r i o r  
c l a i m ,  a g a i n s t  t h e  r u l e  o f  p r i o r i t y .  So  a  compact  i s  o n e  way t h e n  
o f  a v o i d i n g  t h e  r u l e  o f  p r i o r i t y .  Could o n e  s t a t e  d o  it u n i -  
l a t e r a l l y ?  I was t e l l i n g  M r .  S c u l l y  t h a t  w e  d o n ' t  have  a n y t h i n g  
l i k e  t h i s  r e s e r v a t i o n  law i n  Wyoming h u t  w e  d o  some th ing  l i k e  t h i s .  
K2 have  a n  a p p l i c a t i o n  f o r  a  p e r m i t ,  and  w e  t e l l  t h e  S t a t e  E n g i n e e r  



n o t  t o  g r a n t  u s  t h a t  p e r m i t .  J u s t  f i l e  it. W e  w i l l  p u t  a  t e m p o r a r y  
f i l i n g  number on it. U n t i l  i t  i s  g r a n t e d ,  w c  c a n ' t  p r o c e e d  w i t h  
t h e  work. I d o n ' t  want  t o  p r o c e e d  w i t h  t h e  work.  I f  it e v e r  i s  
g r a n t e d ,  t h e  s t a t u t e  s a y s  t h e  p r i o r i t y  w i l l  r e l a t e  back  t o  t h e  
d a t e  when I a p p l i e d .  We've g o t  some t e m p o r a r y  f i l i n g s  t h a t  a r e  
a l m o s t  40  y e a r s  o l d  now. The Bureau  o f  R e c l a m a t i o n  back  i n  t h e  
1 9 3 0 ' s  a c t u a l l y  f i l e d  on some r e s e r v o i r  s i t e s  f o r  p o s s i b l e  p r o j e c t s  
and  t h i s  p e r m i t  h a s  n e v e r  been  g r a n t e d .  I f  t h e y  w e r e  g r a n t e d ,  
t h e o r e t i c a l l y  t h e y  would g e t  t h a t  1937 p r i o r i t y .  T h e r e  may b e  a  
l o t  o f  u s e r s  i n  t h e  meant ime who would h a v e  g o t t e n  l a t e r  p e r m i t s .  

W e  a r e  g o i n g  t o  c l e a n  t h i s  up  and  g e t  r i d  o f  some o f  t h i s .  W e  
t w i s t  o u r  l a w s  t o  g e t  t h i s  k i n d  o f  t h i n g .  To t h e  e x t e n t  t h a t  
t h e r e  were some t h i n g s  l i k e  t h a t  i n  t h e  Wyoming s i d e  o f  t h e  Y e l l o w -  
s t o n e  and  i t s  t r i b u t a r i e s ,  I t h i n k  t h a t  a l l  o f  t h o s e  g o t  c o u n t e d  
a s  a p p r o p r i a t e d  w a t e r  a l t h o u g h  t h e r e  w e r e  no  p e r m i t s .  They a r e  
p u t a t i v e  t e n a t i v e  w a t e r  r i g h t s  a n d  I t h i n k  t h e y  c o u n t  i n  t h e  
a p p r o p r i a t e d  w a t e r  and n o t  i n  t h e  u n a p p r o p r i a t e d  w a t e r  t h a t  i s  
d i v i d e d  be tween  t h e  states.  I t h i n k  t h a t  t h i s  c a n  be d o n e  by 
compact ,  c a n  it b e  done u n i l a t e r a l l y  by one  s t a t e ?  I t h i n k  t h a t  
i f  t h e  S t a t e  o f  Montana s a i d  t h a t  it i s  r e s e r v i n g  f o r  f u t u r e  u s e  
f o r e s e e a b l e ,  b u t  u s e s  t h a t  have  t o  be p o s t p o n e d ,  so much w a t e r ,  
and  t h i s  i s  done  i n  good f a i t h  f o r  f o r e s e e a b l e  r e a l  n e e d ,  t h e n  
i f  a n o t h e r  s t a t e  comes i n  and  u s e s  up so much t h a t  it e n c r o a c h e d  
i n t o  t h a t  r e s e r v a t i o n ,  you have  a  v e r y  s t r o n g  e q u i t a b l e  c l a i m ,  
would you n o t ,  t h a t  t h e  l o w e r  ' s t a t e  was on  n o t i c e  o f  t h e  r e s e r v a t i o n .  
They went  a h e a d  and  b u i l t  anyway; t h e y  d i d n ' t  a s k  by  y o u r  l e a v e ;  
t h e y  d i d n ' t  t r y  t o  n e g o t i a t e .  I t h i n k  t h e  r e s e r v a t i o n ,  remembering 
t h a t  wha t  w e  a r e  t a l k i n g  a b o u t  i s  e q u i t a b l e  a p p o r t i o n m e n t ,  I t h i n k  
t h e  r e s e r v a t i o n  c e r t a i n l y  improves  t h e  e q u i t y  s t a n d i n g  o f  t h e  S t a t e  
o f  Montana. 

Rep. Ramirez:  T h a t  i s  good f o r  consumpt ive  u s e  r e s e r v a t i o n s ,  
what a b o u t  i n s t r e a m  f l o w  r e s e r v a t i o n s ?  

T r e l e a s e :  You a r e  n o t  g o i n g  t o  make t h e s e  r e s e r v a t i o n s  u n l e s s  you 
a r e  c o n v i n c e d  t h a t  t h e  b e s t  u s e  f o r  t h e  Montana w a t e r  i s  t o  l e a v e  
it i n  t h e  s t r e a m .  T h e r e  i s  more and  more t h i n k i n g  l i k e  t h a t .  L e t ' s  
assume t h a t  f o r  some good r e a s o n  w e  have d e c i d e d  t h a t  it i s  i n  t h e  
p u b l i c  i n t e r e s t  t o  make t h i s  r e s e r v a t i o n  and  t h a t  t h i s  i s  a b e t t e r  
u s e  o f  t h e  s t a t e ' s  w a t e r  t h a n  t o  t a k e  it o u t  o f  t h e  s t r e a m  and  make 
g a s  o u t  o f  c o a l  w i t h  it o r  grow c o r n  w i t h  it. T h i s  h a s  been  d e c i d e d  
s o  t h a t  i s  a  g i v e n  f a c t .  Then you n o t  o n l y  a c c o m p l i s h  t h a t  p u r p o s e  
by l e a v i n g  t h e  w a t e r  i n  t h e  s t r e a m ,  you a l s o  g u a r a n t e e  t h e  downst ream 
s ta te  some w a t e r  which  t h e y  a r e  now c o m f o r t a b l e  i n  f e e l i n g  t h a t  t h e y  
d o n ' t  h a v e  t o  r u s h  i n  a n d  d e v e l o p  b e c a u s e  Montana h a s  a l r e a d y  s a i d  
t h a t  t h e  b e s t  u s e  t h e y  c a n  make o f  it i s  t o  l e a v e  i t  h e r e .  W e  c a n  
t h e r e f o r e  c o u n t  on it. W e  a r e  less l i k e l y ,  t h e n ,  t o  make e x c e s s  
demands on Montana.  I t  seems t o  m e  t h a t  you g e t  a  b e n e f i t  w i t h i n  
t h e  s t a t e  and  you g e t  a  b e n e f i t  downstream a s  w e l l .  

Rep. Ramirez:  The key t o  it t h e n  is t o  t r y  t o  make s u r e  t h a t  you 
a n t i c i p a t e  a l l  o f  y o u r  consumpt ive  u s e s .  I f  you l e a v e  w a t e r  i n  t h e  



s t r e a m  now, and  o t h e r  s ta tes  r e l y  upon t h a t  and  g a i n  r i g h t s ,  a t  
a  l a t e r  d a t e  you d e c i d e  f o r  o n e  r e a s o n  o r  a n o t h e r  t h a t  w e  a r e  
a b l e  t o  t a k e  more w a t e r  o u t  o f  t h a t  s t r e a m  and  p u t  it t o  consump- 
t i v e  u s e ,  a t  t h a t  p o i n t  w e  a r e  n o t  g o i n g  t o  b e  a b l e  t o  d o  it i n  a l l  
l i k e l i h o o d .  

T r e l e a s e :  Your r e s e r v a t i o n s  g e t  r ev i ewed  e v e r y  t e n  y e a r s .  I f  it 
w e r e  a p e r p e t u a l  r e s e r v a t i o n ,  it would o p e r a t e  t h e  way you s a i d  
b u t  maybe I s h o u l d  change  my answer .  I f  I were down i n  t h e  Dako ta s  
and  t h e r e  was a  b l o c k  o f  w a t e r  t h a t  was coming i n t o  my s t a t e  f rom 
Montana b e c a u s e  of an  i n s t r e a m  r e s e r v a t i o n ,  b u t  I knew t h a t  
e v e r y  t e n  y e a r s  t h e  b o a r d  was g o i n g  t o  l o o k  a t  t h a t  and  d e c i d e  
w h e t h e r  t o  c u t  it o f f  o r  n o t ,  I migh t  t r y  t o  b u i l d  up  a  u s e  f o r  
t h a t  w a t e r  t o  claim t h a t  c u t t i n g  it o f f  was i n  i n t e r f e r e n c e  w i t h  my 
r i g h t s .  I d o n ' t  know. T h a t  i s  a  p r e t t y  hazy  t h i n g .  

Rep. Ramirez:  I ' m  j u s t  t r y i n g  t o  g e t  some i d e a  o f  wha t  p r o b l e m s  
w e  m i g h t  h a v e  down t h e  way. But  it is p o s s i b l e  t h a t  it m i g h t  b e  
h a r d e r  f o r  u s  t o  change  t h o s e  r e s e r v a t i o n s  t e n  y e a r s  f rom now o r  
more b e c a u s e  i n  t h e  meant ime o t h e r  s t a t e s  a r e  g o i n g  t o  b e  p o s s i b l y  
a c q u i r i n g  some r i g h t s  t o  k e e p  u s  f rom c h a n g i n g  t h e  r u l e s .  

Trelease: T h a t  i s  a  p o s s i b i l i t y ,  y e s .  

Rep. Roth:  Is t h i s  e v e r y  t e n  y e a r s  r e v i e w  j u s t  t o  d e a l  w i t h  i n t e r -  
s t a t e ?  

Trelease: N o .  I ' m  r e a d i n g  you Montana s t a t u t e ,  89-890,  t h e  l a s t  
s e c t i o n .  T h i s  is t h e  r e s e r v a t i o n  s t a t u t e :  

"The b o a r d  s h a l l  p e r i o d i c a l l y  b u t  n o t  less t h a n  e v e r y  t e n  
y e a r s  r e v i e w  e x i s t i n g  r e s e r v a t i o n s  t o  i n s u r e  t h a t  t h e  
o b j e c t i v e s  o f  t h e  r e s e r v a t i o n  a r e  b e i n g  m e t .  Where t h e  
o b j e c t i v e s  o f  t h e  r e s e r v a t i o n  a r e  n o t  b e i n g  met  t h e  b o a r d  
may e x t e n d ,  r e v o k e ,  o r  modi fy  t h e  r e s e r v a t i o n . "  

Rep. Roth:  A l l  r e s e r v a t i o n s ?  

Trelease: A l l  r e s e r v a t i o n s  u n d e r  t h i s  s t a t u t e .  Only r e s e r v a t i o n s  
a r e  r e v i e w e d ,  n o t  a d j u d i c a t i o n s .  A d j u d i c a t e d  w a t e r  r i g h t s  a r e  good 
i n  p e r p e t u i t y  u n l e s s  abandoned .  

Along t h e s e  l i n e s  w e  a r e  g e t t i n g  c l o s e  t o  some th ing  e l se .  T h e r e  h a s  
been  a b i g  f l a p  a b o u t  t h e  U n i t e d  S t a t e s  Water  R e s o u r c e s  C o u n c i l ,  
s o - c a l l e d  Water Resource  , P o l i c y  S t u d y .  I n  h i s  e n v i r o n m e n t a l  
message ,  t h e  P r e s i d e n t  made a  few s t a t e m e n t s  l a s t  May 2 3  a b o u t  
F e d e r a l  water p r o j e c t s  and  h e  made an o f f h a n d  remark :  

"Water i s  n o t  f r e e ;  i t  i s  a  p r e c i o u s  r e s o u r c e .  A s  w i t h  o u r  
e n e r g y  problem t h e  c o r n e r s t o n e s  o f  f u t u r e  w a t e r  p o l i c y  
s h o u l d  b e  w i s e  management and c o n s e r v a t i o n .  I r r i g a t i o n  
e f f i c i e n c y ,  w a t e r  p r i c i n g ,  g roundwa te r  management,  and  
t h o u g h t f u l  l a n d  u s e  d e c i s i o n s  w i l l  h e l p  i n s t i t u t e  l a s t i n g  
p r o t e c t i o n  from d r o u g h t  and l e s s e n  t h e  need f o r  e x p e n s i v e  
new w a t e r  p r o j e c t s . "  


























































